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PUBLxC SERVICES—RLLINQUXSHMJ-NT OF PRO\/IOlIOV~ —Gb]DEI INES REVISED — ...,
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PERSON’\IIIL AND ADM]NISIRAHVE RET ORMS (RULI:b) DEPAR'I\iEI\J‘ 2
G 0. (P) No 20/2004‘/P&ARD Dated Thmxvan‘m.hapuram, Ii)th December 20')4

: Read—l G o (P) No 39/91/P& /\RDDatod -12-1991. .

2 Judgement dated 27 5 ’)002 of the }ugh Court of Kerala in
O.P.:No. 28956/2000 IR :

ORD?ER_. g

“In the Government Order read as. Ist papcr above Govcrmrert had 1ssued’ .

i gmdehnes for relmqulshment of promotions.’ by Gov erment emplnyees in:
pursuance of the Statutory . Rule * 38 of --the Kerala State and Subordmate
- Semce Rules, which is. extracted below:— : e
“Rule 38 Relmquzshment of rzghz‘s by members —Any person -may, kTS
wntmg, rehnqulsh any -right - or- privilege to. which he may be. ennﬂeo under
these rules or the Special. Rules, if, in the opinion of the Appointing . Authority, -
‘such relmqmshment 1S not opposed to publie interest; and nothing contained in -
these mles ‘or the Special Rules shall be deemed to requxre the recognition of
any rxght or pnvﬂege to the extent. to. whlch it has been 50 reImqmsbed

[Explanatzon ~—The rehnqulshment of the right for promouon under ths mie
S ghall entail loss of seniority and a relinquishment  &f the nght p
" for promot1on shall not “be. permtssxofe unlcss such

rehnqulshment entalls loss of semontv]”
i}

2. In State of Kerala V. Suseela George reported in 2000 (3) KLT 295 the

’ ,ngh Court of Kerala held that "“When' there is an offer for a provxszoqai
promotion”“and the Government Servant declines to accept the post, it is
difficult to lay down.that he will forfeit his rights for all time to come.....if, what -2
could be rehnqulshed by an employee is only a right or prevﬂege the corollary
is that it may not be p0531ble to glve away what he does not ha e 1n_'tangible‘ 3
terms as a rlght or pnvﬂege ”. ~ ;



Ca

3 In - Jcseph V. State of Kerala [1987 (2) KLT 579] a D1v1s10n Bench of '

' the Couirt held that “thé loss. of semorlty contemplated is not in the feeder

- category, but in the- promoted category. | As-a result of relinguishment, the
juniors who- were. promoted can retain their seniority in the promoted ' post. -

. Even-if the senior who relmqu;sbed promotion is subsequently given -
promonon he cannot get semonty over those j juniors who were promoted earher Al
This is the effect of the- E)fplanatlon added to Rule 38 K:S. & S.SR. “Even-

* before the mtroductlon of the. Explanatton, the effect of reunquxsbment was -
loss. of semorlty in the promotion post with reference to ‘thiose juniors promoted
earlier . = A’ Provisional promotee- will not-get seniority in ‘the promoted -
cadre. This is evident from Rule 31-(c), () and ey of K.S. & 8. S.R: So the

' explananon to Riile 38 dealmg thh loss of semonty is apphcable on}y to regular_"
protnotxons : A : '

¢
v

4 I the Judgement in OP 28956/2000 (Dr K A Kumar V State of Kerala) :
the ngh Cout of Kerala has_held. that :“normally a. relmqulshment is made of -
somethmg whtch is offered to him or which'is in.the process of being offered

-torhim. In the cas¢ at hand, what Thas ‘been offered is a onIy a provtblonal
. promotxon and ......he has relinquished it permanently Even, “assuming that as’
4 contended by the. contestmg respondents, .the relmquxshment is permanant, it
can. only be in relation to the provisional promotion which has been granted to
hﬁ,n;.:_;..The acceptance of a.relinquishment by the appointing: authorxty is*
B concemed only with the fact whether the rehnqulshment will affect public interst .
ormot ... If the: petxttoner has nght to relinquish his promotion, he must have
‘the" nght to withdraw"it also: ~ The finding of -the’ authonty that His
» rehnqulshment is not-against. pubhc interest will not stand in the way. of
exercing his right to w1thdraw the reltnqulshment Any other’ mierpeztatlon of -
Rule 38. w1l] be: vxmanve of the fundamental rights of a senior employee_ﬁ
’ guaranteed ‘under Article 14 to 16 of the (,onstmmon of Indxa and his Jegal -
rihgts-under Rulé 28'and 31 of the K. S & S. 8.'R., as the same ‘will dens y | h1m g
the nghts of bemg ‘considered for: promotion: It is declared that respondents 1
and 2. are. bound to accept. the thhdtawal of . rehnqmshment as prayed ; for"
' and the claim of the petmoner to prov:tsmnal promotlon 4 ;
LAt accordance. with law. In view. of my, ﬁndmg that the'i_'
' pettmoner las not relinquished his claim for: regular promotion,. the ‘pettitioner’s”
claim for regulai- promotion shall be-considered: in accordance with law:.....o. The.
executive order dated 7-12-1991 [G.O. (P) No. 39/91/P&ARD dated 7:12: 1991}.",
© regarding relmqmshment should be-understood and xmplemented m the hght of
the mterpretatlon gwen to Rule :)8 herem aboxe




5: Ia view of the above ruhnos Govemmcnt order that cases of
’ rqumshmem of promotions be dealt with and dlsposed of in conformiry with !
the dicta laid down as in the foregoing paras and as summarised below

(D The right to relinquish promotion includes the right to withdraw it
also. ‘ ‘

(ii) A relinguishment ‘is made of s'omcthing which is offered or
something which is in the process of bemg offered. When a provisional
promotion is offered and relmquzshed what is rclmqulﬂhed is only the '
provxs‘ond‘ promotion offerad and it should not be 1ntcrprcfed to mean that all

future regular promotions haw been Iblaquxsned for all time to come.

(i) The_acceptancc of a relinquishment by the appointing authority is
¢concerned only. with the fact whether the relinquishment will affect public
interest or not. The finding of the authority that his rc]inqui‘qhment is not
against pubhc interest will not stand in the way of the employee exermsmg his

right to withdraw the relinquishment.

(iv} The loss of sc;niqrity contemplated by the Explanation to Rule 38
is éppli'cable only to regular promotions and not to provisional promotions, as a

provisional promotee does not anyway get seniority in the promoted cadre.

(v) The loss of senibr’ity contemplated being only in the promoted -
© post and not in the feeder category, the person’s seniority in the feeder
category-is not lost on relinguishment of promotion but in the promoted post,
even if the senior who relinquished promotlon 18 subsequently given promotion,

- he cannot get semonty over those Jumors who were promoted earlier.

By order of the Governor,

D_fi. -M. -VIAYANUNNI,
-+ Additional Chief Secretary.
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